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ang, 


FOR 


Henry Belfradge of Weſter Conland, and others, 


defenders, 
"AGAINST 02%. {TR 
David Miller i in Path-head of Kirkaldy, and chem, 


purſuers. 


Bout che year 1740, ſeveral people who had, for 
conſcientious reaſons, ſeceded from the eſtabliſhed 
church, and who reſided in the pariſhes of Leęſlie, 
Falkland, Merkinch, Ninglaſſie, Portmoak, and Auch- 
terderran, reſolved to aſſociate themſelves, and to purchaſe a 
piece of ground in the town of Lęſlie, and build upon it a 
houſe for divine worſhip. 

Accordingly, a ſmall tenement of houſes and yard was 
purchaſed from one John Ireland in Lefhe, at the price of 
1200 merks Scots. This purchaſe-money was contributed by 
a conſiderable number of perſons of the ſame religious op1- 
mon. The diſpoſition from the ſeller was taken ſimply to the 
defender My Belfradge, and James Bogie tanner in Lęſlie, 
two of the contributors, their heirs and afignees ; upon which 
che diſponees were infeft. 

The intended houſe was built upon part of the ground, by 
contribution, in the ſame manner that the price had been 


paid. An exact account of thoſe contributions was kept in 


| Up: books, called their / i won or managers books, theſe 
2 managers 


Apre27-1744- 


1 
managers having the direction or regulation of the whole 
Matter. 

The meeting- houſe being finiſhed, Mr John Erſkine was, in 
June 1743, unanimouſly called by this affociate congregation 


to be their miniſter. The managers ordered the ſeats in the 
houſe to be ſet to different people, and the rents applied for 


payment of the miniſter's ſalary. 


It was at this time propoſed, that the proprietors of the 
houſe ſhould declare the truſt they held, and ſecure the ſame 
in ſuch a manner, as to be ſolely applicable for the purpoſe 
which the contributors had in view, in purchaſing and build- 
ing as aforeſaid. | 

With that intention, a tack was made out, of this date, 
whereby the ſaid Henry Belfradge and James Bogie, as heri- 
table proprietors of the ſaid ſubjects, let to theſe twelve per- 
© ſons, viz. 


Thomas Ireland baxter in Lef- James Goodwill Gwith ; in Coat- 


B_ malk, 


Alexander Greig weaver there, James Anderſon younger, tenant 


Robert Swan wright in Fruich- in Dochtoun, 


33 Andrew Inglis of Eaſterboxv hill, 
Henry Schoolbread tailor in David Henderſon in Strath- 


Falkland, rooclie, 


gone, gad, — and 


John 7 tenant in Bal. George Hoy of wood of Kilna- 


David Miller dyſter at Man- Andrew Inglis tenant in Teal. 


derſk, 


rebuilding on the Pane of the ſaid ſubjects, 
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their heirs, ſubtenants, and aſſignees, the ſubjects above 
* mentioned, and that for the whole ſpace of ten nineteen 
* Years, from and after their entry thereto, which 1s thereby 

declared to commence on the term of Wh:tfunday then next; 
with full liberty and freedom of building, demolithing, and 


as the ſaid 
* tackimen, 


int 


all, 


all, 


ove 
Feel 
eby 
Xt; 
ind 
aid 
en, 
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e tackſmen, or their foreſaids, or the major part of them, 
« ſhould think fit.“ „ 

For theſe cauſes, the tackſmen oblige themſelves, and 
„their heirs, Oc. to free and relieve the ſaid Henry Belfradge 
and James Bogie, and their foreſaids, of the whole repara- 


© tions of the ſaid tenement and houſes, and of ſuch houſe 


or houſes as ſhall happen- to be built on the ground and 


« ſtance thereof, and of the yearly feu, kain, and vicarage 
duties, and other public burdens impoſed or to be impoſed, 
* or anywiſe due, or that ſhall be due and payable for and 
“forth of the ſaid ſubjects.” | 

“ With this proviſion and condition always, That theſe 
t preſents are without prejudice of the obligation granted by 
the ſaid Henry Belfradge and James Bogie, to the tackſmen 
above named, of this date.“ | 

This deed or tack bears to be ſubſcribed by the two pro- 
prietors, and eight of the tackſmen therein named]; but to 
this day it wants the ſubſcriptions of the other four tackſmen, 
viz, Robert Swan, Henny Schoolbread, Andrew Inglis, and 
George Hoy. 

Of the ſame date with the tack, an obligation was ſigned 
by Belfradge and Bogie, proceeding on the narrative, That it 
was concerted and agreed, that beſides the ſaid tack, they 
ſhould grant that obligation ; and therefore binding them, 
and their heirs, to denude of the heritable right of the faid 
tenement, * in favour of any» perſon or perſons, for ſuch va- 
* lue and price as we and the ſaid Thomas Ireland, (and the 
« other eleven tackſmen above and therein mentioned), or the 
* major part of us all, or of our reſpective heirs and repre- 
e ſentatives, and of the a//zgnees to the ſaid tack, ſhall think 
* proper; and to grant diſpoſition, at any time which ſhall be 


fixed and agreed on by us the ſaid Henry Belfradge and James 


* Bogie, and the other perſons above deſigned, or our and their 


© fore/aids,. or the ſaid mayor part, notwithſtanding of the ſaid 


* tack, and the long term of years therein contained: 
"mp | * without 
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© without prejudice always to us and theother perſons above 
* deſigned, or our and their above written, and afſignees fore- 
% /aid, and all others concerned, of the proper and reſpective 
* ſhares and intereſt in the ſaid value and price of the ſaid 

* ſubjects.” 
Although theſe writings were a extended and ſigned by 
part of the perſons concerned; yet as it was juſtly thought a 
matter of both importance and difficulty, to execute in a 

roper manner what was intended; and as it was alſo reaſon- 
able to conſult with the other contributors, who were much 
more numerous than thoſe mentioned in the deeds; and 
as it even ſeemed neceſſary to have the advice of lawyers, or 
perſons of ſkill, before the matter was concluded; therefore the 
tranſaction was kept entirely open. Thoſe writings were on 
that account never delivered, or completed, but were left in 
the cuſtody of a truſtee for the ä till further advice 
ſhould be taken. 

This is clearly inſtructed by two minutes or ſederunts of 
the managers for the ſociety, recently after the date of thoſe 
deeds, of the following tenor. 3d May 1744, Leſhe. The 
* which day, the united and correſponding ſocieties from 
„ Leſlie, Falkland, Merkinch, Kinglaſſie, and Portmoak, Auch- 
e terderran being abſent; and after prayer by Portmoak mem- 
4 ber, made choice of George Hoy, as mouth of the meeting, 
and read the fogmer minute; the meeting, after long rea- 
ſoning upon the obligation from the proprietors, and the tack, 
did agree, That i ſhould be referred to the reſpective quarters, 
to ſee if they will agree, to have a paper drawn m the ſtrongeſt 
terms poſſible, for the full ſatisfaction of the congregation, 
or to refer to the preſent obligation and tack. The meet- 

ing concluded with prayer by Falkland member.” | 
 * Leſhe, 8th May 1744. The which day, the united and 
* correſponding ſocieties from Leſhe, Falkland, Merkinch, Kin- 

glaſhe, Portmoak, and Auchterderran; and, after prayer by 
4 = ron Kean member, made choice of Henry Belek 
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as mouth of che meeting, and read the former minute. 
„ This meeting has unanimouſly agreed, That the tack and 


be 


0 obligation {hall lie in Thomas Irelund's hands, till the Aſſo- 


« ciate preſbytery's conſultation with lawyers for other com- 
“ mittees come forth, then regulate them as ſhall be ſeen 
meet. The meeting concluded with prayer by Auchterderran 


„ member.” 


On this footing matters lay over, without any W. being 
ſettled or agreed upon, reſpecting the final ſettlement of the 
feudal right to, or power over the ſubject. It happened, 


however, in the year 1747, that ſome new opinions and diſ- 
putes were ſtarted concerning the burgher-oath, which occa- 
ſioned a new ſeceſſion. Four or five of the perſons named in 


the aforeſaid tack and obligation, with a few others of the 
contributers or congregation, withdrew from this ſociety ; but 


the reſt, with Mr Erſkme, their miniſter, continued the ma- 
nagement and uſe of the houſe as formerly. 


In the year 1749, thoſe who had withdrawn, and joined other 
ſocieties, brought an action before the ſheriff of Fife, conclu- 


ding for exhibition of the ſaid tack and obligation; and that 
the defenders ſhould denude in terms thereof. The ſheriff ha- 


ving, before anſwer, appointed the writs to be exhibited, the 
purſuers took that opportunity of getting hold of the obliga- 


tion, and putting it in the regiſter, contrary to all rule, ſeeing 
the defence proponed was, That neither it or the tack were 


complete or delivered evidents, aud ſo not binding on the 
parties. And, /eparatim, That the purſuers had no majority ; 
and therefore could not inſiſt. The cauſe was, in the 1750, 
advocated to this court; and, after a ſingle calling here, was 


dropt by the purſuers, owing to a conſciouſneſs of their being 


unable to get the better of thoſe objections. 
Thus the defenders, and the reſt of the contributers adhe- 


ring to them, who are more than twenty to one, have ſince 
continued in poſſeſſion of the ſubjects in queſtion, and have 


uſed the ſame for the purpoſe to which it was originally de- 
| ſtined. 
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ſtined. However, this purſuer, and a few others whoſe names 
were mentioned in this tack, though baffled in this firſt at- 
tempt, perſiſted in their indefatigable endeavours to obtain a 
majority of the fourteen perſons mentioned in thoſe writs. 
At length, without gaining ſuch a majority, an action was 
brought in this court, in the name of the ſaid David Miller, 
and other x of the perſons to whom the tack was intended 
to be granted, againft the ſaid Henry Belfradge and James Bo- 
gie, the proprietors of the ſubject. This new proceſs is found- 
ed upon the tack and obligation; and the libel concludes, 
That the defenders ſhould be decerned to denude of the ſub- 
jects in the purſuers favour, as being a majority of the per- 
ſons to whom the obligation was granted, or in favour of a- 
ny other perſons they ſhall name. 

This cauſe having come in courſe before Lord Alemoor, ſun- 
dry defences were pleaded; and the parties having, inter alia, 
differed as to the fact, on which ſide the majority of the pro- 

June 30. 762 prietors and tackſmen ſtood, his Lordſhip, *© before anſwer, 
I “ ordained the twelve tackſmen, and the two defenders, the 

* proprietors, to give in to the clerk of the proceſs, declara- 
“tions in writing of what ſide they are to take.” 

Certain declarations, and other writings, were afterwards 
produced on both ſides; and the Lord Ordinary, on adviſing 
memorials, was pleaſed to take the cauſe to report. In order | 
to that report, this information is humbly offered for the wa ; 
fenders. | 

The firſt, and very WROTE" defence, that muſt be now ſub⸗ 5 
mitted to your Lordſhips, is, That the obligation libelled on 
is not a binding effectual deed. It refers to the tack, and the 
tack again refers to it; and both bear, that the two together 
import one tranſaction of which they are ſeparately but im- 
perfect parts. The proviſo in the tack, © That it ſhould be 


+ without prejudice to the obligation, can never alter the ſe 
nature of the tranſaction; as it is manifeſt, from the tenor by 
and mutual relation they bear to "SOA other, that they were di 


only Þ 
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only different parts or branches of the ſame contract, and 
intended to ſtand or fall together. Unleſs, therefore, both 
are complete and binding, it is manifeſt neither of them 
can be ſo. Now it appears, that the tack is granted to twelve 

erſons as tackſmen, and the obligation likewiſe is ſo, on the 
faith of their being all bound in that tack ; whereas the tack 
is only ſubſcribed by eight of the twelve. Hence it is plain, 
that the contract never was completed; and, conſequently, 
that the defenders cannot be bound by it. 
Nothing is better eſtabliſhed, than that until all the parties 

to a mutual contract do ſubſcribe the ſame, whereby all and 

each of them become bound to each other, the whole remain 
free. And if it is only ſubſcribed by a part, theſe ſubſcribers, 
as well as the reſt, may reſile at any time before it is ſo com- 
pleted. Thus rule 1s fixed on ſuch ſolid grounds, well known 
do your Lordſhips, that it would be improper for the defend- 
ers to enlarge upon them; and ſuch being the caſe, they muſt 
Z humbly inſiſt, that this objection is alone deciſive of the pre- 
ſent cauſe. | . 

The purſuers indeed endeavoured to obviate this relevant de- 
fence, by obtaining a ſeparate obligation from Henry School- 
bread and Robert Swan, two of the perſons named, but who 
had not ſubſcribed the tack, binding themſelves to implement 
its conditions, in the ſame manner as if they had ſubſcribed 
it. But this ſurely can never ſupply the want of thoſe perſons 
ſubſcriptions to the tack itſelf, eſpecially when obtained af- 
ter the defenders had judicially refiled from it. And further, 
ſuppoſing ſuch a ſeparate deed could ſupply the want of the 
granter's ſubſcriptions to the tack itſelf; yet there ſtill remains 
two more of the perſons named in the tack, who have neither 
ſubſcribed it, nor given ſuch obligations at this day. 
24, Suppoſing both the obligation and tack had been ſub- 
{ſcribed by all the parties, ſtill they are not binding, nor can 
be the ground of any action, in reſpect that they never were 


delivered evidents. Even the very parties to them did not 
hold 


% T2 
hold or conſider them as binding and effectual deeds; bur, 
on the contrary, ordered the ſame tolie depoſited in the hands 
of a truſtee, until they ſhould adviſe with lawyers and others 
concerned, whether it was proper to give the ſame effect, by 
delivery and acceptance, or to adopt ſome other plan that 
might appear to be hetter ſuited to the end in view. This is 


fully inſtructed by the minutes of the managers or perſons 
concerned, above recited. And it may alſo be obſerved, that 


moſt of the now purſuers apptar to have been preſent at theſe 


meetings, and to have concurred in the reſolutions then en- 
tered into. In this ſuſpended condition thole writs continued, 
till they were forced into court by the proceſs before the ſhe- 
riff, and the obligation moſt irregularly recorded. | 

Theſe deeds are therefore to this day undelivered and un- 
accepted of, as effectual, by the perſons concerned, in a legal or 
proper ſenſe; and when in that condition, it is impoſſible for 
any number of the parties leſs than the whole, to make theſe 
writs binding and effectual. They are in the ſame ſituation 
as they never had been ſubſcribed by any of the parties, but 
were only ſcrolls extended with the view of being ſigned. In 
that caſe none of the parties could compel another to 
ſubſcribe ; and neither can they now compel them to give 
obedience to deeds as binding, to which the whole parties 
had never jointly conſented, or by delivery, or otherwiſe, te- 
ſtified their willingneſs that they ſhould be ſo binding Upon 
them. 

3tio, Suppoſing the tack and relative obligation to be bind- 
ing and effectual deeds, quoad the parties ſubſcribing the ſame; 
and even upon the ſuppoſition that thoſe named who do not 
ſubſcribe, were nevertheleſs intitled to take the ſame benefit 
and right as if they had ſubſcribed ; yet the defenders appre- 
hend, the purſuers have not a majority of the proprietors and 
tackſmen on their fide; and conſequently that they cannot 
prevail in this action. | 1 
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To conſider, firſt, the numbers of the purſuers and their 
adherents. | | £174 5-3 

There is produced a declaration, bearing date the 28th, 
29th, and 3oth June 1762, fignifying, that it is the deſire of 
the ſubſcribers, © That Henry Belfradge and James Bogie be 

* denuded of the property of theſe ſubjects, and that they be 
% decerned againſt in terms of the concluſion of the libel rai- 
* ſed in our names, and by our direction, againſt them.“ 
This paper is figned by the following perſons, whoſe defig- 
nations are thus inſerted in the teſting clauſe of it. | 

David Miller merchant in Andrew Inghs merchant in 

Path-head, | Farkalay, ET | 

Alexander Greig ſtamper in Henry Schoolbred tailor in Fall- 

Leſhe, | | | land, | 

James Anderſon tenant in Doc- Robert Swan wright in Fruchie, 

town, 0 | George Hoy portioner of Kil- 

John Landale feuer in Little magad. 

_ Lun, | | 


It 1s remarkable that this declaration, in its preamble, re- 
fers to the Lord Ordinary's interlocutor, ordaining the tackſ- 


men and proprietors to give in declarations of the ſide they 


inclined to take, bearing date the 3oth of June 1762 ; and yet 
the declaration itſelf is ſigned by moſt of the ſubſcribers on 
the 28th and 29th of that month. But it is ſtill more mate- 
rial to obſerve, | 
Imo, That four of the ſubſcribers, viz. David Miller, A- 
lexander Greig, John Landale, and Andrew Inglis, have in this 
declaration quite different deſignations from the perſons of 
the ſame name mentioned in the tack and obligation libelled 
on; and there is a variation in the form of the ſubſcriptions; 
ſo that non conſtat, that theſe are the ſame perſons who ſign 


the declaration that have an intereſt in the matter in iſſue. 


2do, Other three of the ſubſcribers of this declaration, viz. 
Henry Sc hoolbred, Robert Swan, and George Hoy, and likewiſe the 
ou | C above- 
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above-mentioned Andreu Inglis, never f. one che tack; and 
therefore it is ſubmitted if they can have any title to infiſt in 
this action. 
| And, 3tio, The defenders have produced a holograph writ 
under the hand of George Hoy, above mentioned, dated 21ſt 


June 1762, in theſe words: Pilliam, As I never did think 


that the tack nor backbond was writs pleadable in law, nei- 
„ther hath the tack been duly implemented by paying of a 
* tack-duty to the proprietors 3 therefore I -think that the 

good effect of it is to reduce it. This declaration being 
wrote by a country-man, has no further addreſs; but it nei- 
ther has been, nor can be denied, that it was intended to be 
addreſſed, and accordingly was delivered, to William Beath 


dyer in Leſlie; ; who writes and ſubſcribes this declaration on 


the back of it. 1 Pilliam Beath dyer in Leſlie, do hereby 
“% declare, that I, as impowered by George Hoy, have joined 
% Henry Ba Ifradge and his adherents. Leſhe, 3d July 1762. 
The above deed by Hoy is therefore an explicit renunciation 
of any claim competent to him under the tack and obligation 
which is now founded on by the purſuer ; and if his opinion 
is to be at all regarded, ſeeing he did not ſubſcribe the tack, it 
is ſubmitted if this declaration, with the one annexed by Wil- 
ham Beath, is not ſufficient ground for counting him on the 
fide of the defenders. 

Thus, ſuppoſing the perſons named in and fi ubſcribing the 
foreſaid declaration for the purſuers to be the ſame with thoſe 
defigned in the tack, there is ſtill only four ſubſcribers of that 
tack, and three tackſmen named therein, who did not ſub- 
ſcribe 3 it, concurring in this proſecution. 

It is true the purſuers have likewiſe produced a declaration, 
dated the 3d of uly laſt, faid to be ſigned by James Bagie, one 
of the two proprietors, who by the obligation are intitled to 
votes equally with the tackſmen ; and this declaration bears, 
That he inclined to countenance the purſuers, and ſhould 
ye be glad of a — in their favour, and that * ſhould 
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« be put in poſſeſſion of the meeting-houſe.” Hence the pur- 
ſuers endeavour to have Bogze reckoned as W with 


them. 


But to this it is objected, That this declaration can be of no 
avail, ſeeing the detenders have produced a holograph miſſive 
from Bogie, addreſſed to the above-mentioned William Beath, 
dated- i th January 1762; wherein he writes, inter alia, « Ag 
for me giving up my right to them tackſmen, is what I am 


* abſolute againſt; for I told David Gib, that [ would rather 


* give up my right into your people's hand.” 

In purſuance of this reſolution. in favour of the defenders, 
there is another deed by Bogze, alſo produced, dated 23d Ja- 
nuary 1762, and addreſſed to the ſaid William Beath, in theſe 
words : I James Bogie tanner in Kimnre/s, of fre- will, with- 
out compulſion, re/ign over to William Beath dyer in Leſlie, 
% my full power and right which I have of the tenement of 
* houſes and yard, as they were purchaſed by the communi- 
* ty of Leſlie from John Ireland, to which Henry Balfradge, and 
* me the ſaid James Bogie, was legally infeft as proprietors 
* by conſent and agreement of ſaid community; which pro- 
perty of right, as on my behalf was granted, I hereby aſ- 
©* ſign over to the ſaid William Beath, for ten years time; ſo 
« that by virtue of this my will and power, he may act and 
do as he ſhall ſee moſt for the good of the ſociety, preſently 
“ pollefled thereof; and alſo, that me or my heirs may have 
1 9 thereto after, if found to be followers of the preſent 

“ cauſe and teſtimony.” And on the back of this deed is a 
holograph writing, ſubſcribed by Beath, dated 3d Fuly 1762, 
in theſe words: This is my power and commiſſion from 
* Tames Bogie, which I have given over to Henry Bel, Hradge of 
« We er Corland.” And of the ſame date Brath, as in right 
of Baogie, ſigns Weber declaration in favour of the defenders. 

To this conveyance of Bagie's intereſt it has been objected 
by the purſuers, That an heritable right cannot be transfer- 
red | 0 ſuch an wia deed, * at beſt. is only a man- 

date, 
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date, reyocable, and revoked by his above-mentioned letter of 
the 3d of July 1762, ſignifying his inchnation that they 
ſhould prevail. | Mrs 
But the anſwer is obvious. The above deed. could be a 


ground of action for compelling Bagie to grant a more formal 


conveyance, even of the heritable right, if neceſſary. That 
however is not here requiſite. As proprietor, he had by the 


obligation libelled a power reſerved to himſelf, his herrs or af- 


fignees, of voting, equally with any of the tackſmen, as to the 
diſpoſal or application of the ſubject, and that power and 
right he has delegated to William Beath for ten years certain, 
without any power of revocation expreſſed or implied; con- 
ſequently his ſubſequent declaration m favour of the purſuers 
cannot be regarded; and Beath, who had ab ante come in his 
place, is to be counted on the fide of the defenders. 

To come now to the other votes on the defenders {ide : Mr 
| Belfradge, the other proprietor, is agreed to be on the ſide of 
that defence he is now maintaining; and there is likewiſe 
produced, declarations of concurrence with him and the o- 
ther preſent poſſeſſors, ſigned by David Henderſon, Thomas 
Ireland, Andrew Inglis, and James Goadæwillie, four of the 
tackſmen, ſubſcribers to the tack, and alſo by William Beath, 
as impowered both by James Bogie, the other proprietor, and 
by George Hoy, who was named as a tackſman, but did not 
ſign the tack. „ St „ 

Thus, upon the whole, it appears, that ſuppoſing the pur- 
ſuers declaration to have been truly given by the perſons who 
were intereſted as tackſmen, the numbers of thoſe who were 
ſubſcribers of the tack, and relative obligation libelled on, 
ſtand thus: Four ſubſcribers of the tack, purſuers, viz. David 
Miller, Alexander Greig, James Anderſon, and John Landale : 
and, on the other hand, the two proprietors, Belfradge and Bo- 
gie, with theſe ſubſcribing tackſmen, David Henderſon, Thomas 
Ireland, Andrew Inglis, and James Goodwilhe, defenders. 80 


that there are /ix of the proper parties to the deeds libelled on, 


defending 
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defending apainſt four that are purſuing, which makes a legal 
majority on the fide of the defenders. | 

And even ſuppoſing the perſons named as tackſmen, who 
did not ſubſcribe the tack, could be taken in computo, it would 
only make an addition of three more voters for the purſuers, 

viz. the other Andrew Inglis, Henry Schoolbred, and Robert 
Swan, amounting to / ven in all; and as the defenders ap- 

rehend, they are, in that view, intitled to reckon Milliam 
Hoy on their fide, that makes their numbers likewiſe /even ; 
ſo that they are exactly equal. In ſuch caſe, the rule of law * 
muſt apply, that potior eff conditio paſſidentis; and the one half 
cannot be obliged to denude or ſurrender their poſſeſſion to 
the other, who have no better title to demand it than they have 
to retain it. 

In the Ja place, an there were a majority of the pro- 
prietors and tackſmen on the ſide of the purſuers; yet ſtill it 
is apprehended they would not be intitled to prevail in e- 
victing the ſubject, and turning out the preſent poſſeſſors. 

By the foreſaid tack the whole tackſmen were bound to pay 
the feu and other duties, and the expence of upholding and 
repairing the tenement. In fact, however, theſe purſuers have 
never performed any part of this obligation. On the other 
hand, the defenders have ſupported and repaired the tene- 
ment, have put a new roof upon it, and paid the feu - duties, 
and all other expences, ſince the 1747; particularly the ex- 
pence of defending in a proceſs at the inſtance of the credi- 
tors of John Ireland, the former proprietor, for evicting the 
ſubject. The purſuers have not contributed one fixpence of 
thoſe neceſſary charges ſince the above period ; nor have they 
ſince attended public worſhip there. Thus they have, rebus 
ct factts, repudiated all concern in this ſubject, and are not at 
liberty to reaſſume it poſt tantum temporis, in prejudice of thoſe 
who have ſo long poſſeſſed and ſupported it. 

And, further, the whole proprietors and tackſmen are 
proved and admitted to have been originally no more than 

truſtees 
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truſtees for themſelves and the other contributers, for the pur 
chaſe and building, who were then all of the ſame religious 

pinion. The contributions made were regularly entered in 
a book; and there is produced a declaration by above thirty 
of thoſe contributers, in favour of the defenders. The pur- 


ſuers ſtand by themſelves in this queſtion; nor can it be de- 


nied, that the great majority of the original contributers, be- 


Gdes, a multitude who have fince joined them, concur with }! 


the defenders. Hence it is plain, that the ſuffering theſe 
purſuers to evict this ſubject, by obliging the defenders to 
denude in their favour, would be perverting the end and pur- 
poſe of the original purchaſe and contribution, and giving 
theſe ſix or ſeven diſcontented perſons (all of them now at a 
diſtance, and joined to other congregations) the property and 

ſſeſſion, in excluſion of a far greater number, who truly 


contributed the price, and for whoſe uſe the purchaſe and 


buildings were made. 
The contributions given by theſe purſuers appears from the 
books, and is not worth mentioning, in compariſon to what 


was contributed by the defenders, and thoſe now adhering 


to them. The purſuers neither have been, nor are now, ex- 
cluded from attending religious exerciſes in this meeting-houſe, 
as well as formerly before their deſertion, if diſpoſed to ſub- 


mit to the miniſtry of the paſtor who now officiates there by 


appointment of the majority of the contributers. And if hay | 
do not incline to this, all that they can, with the leaſt ſhew: | 
of juſtice or equity, demand, is to be repaid whatever they 
formerly contributed for the purchaſe or reparation of the 


| — and this the defenders are — * to do. 
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